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ARGUMENT 
I. THE "RULE OF LENITY" APPLIES TO MR. KENISON'S CASE 
AND HIS CHARGES MUST BE AMENDED TO CLASS A 
MISDEMEANORS BY OPERATION OF LAW. 
The State has acknowledged that the "legislature apparently did reduce 
the penalty associated with the form of criminal mischief defendant committed 
from a third degree felony, to a Class A misdemeanor in 1998, before [Mr. 
Kenison] was sentenced." Appellee Brief at 5. There is no dispute that the 
plain language of the statute in effect at the time that Mr. Kenison was 
sentenced made his offense a Class A Misdemeanor. 
The State does not dispute that "in appropriate circumstances" that 
defendants are entitled to lesser penalties when a statute has been amended 
before sentence is imposed.1 Appellee Brief at 7. However, the State asserts 
1
 The State asserts that Utah Code Ann. § 76-1-103 only specifically 
applies to offenses that were committed prior to 1973, the year the Code 
became effective. Although the introductory portion of paragraph 2 begins by 
making reference to "[a]ny offense committed prior to the effective date," the 
applicable provision to Mr. Kenison's case is the portion of paragraph 2 that 
states a "limitation on punishment available under this code shall be available 
to any defendant tried or retried after the effective date." Utah Code Ann. § 76-
1-103(2) (emphasis added). 
This Court specifically referred to the provsision in State v. Yates, 918 
P.2d 136 (Utah App. 1996). This Court stated, "the criminal code itself 
suggests defendants are entitled to any lesser penalties that the legislature has 
determined appropriate for their crimes." jd. at 138. 
Even if this Court were to determine that this provision does not govern 
1 
that this Court should look beyond the plain language of the Criminal Mischief 
statute in effect when Mr. Kenisons was sentenced and should not apply the 
"rule of lenity" based upon the legislative history of the second amendment. 
The "rule of lenity" is essentially a question of statutory interpretation. 
This Court should simply determine whether, at the time of sentencing, the 
applicable penalty statute prescribes a lesser penalty. As this Court has 
stated, "'[defendants are entitled to lesser criminal punishments mandated by 
statutes that become effective before the court imposes sentence.... After the 
legislature reduces criminal penalties, courts must impose sentences 
accordingly.'" State v. Patience, 944 P.2d 381, 388 (Utah App. 1997)(quoting 
State v. Yates, 918 P.2d 136, 139 (Utah App. 1996)). There is nothing in the 
"rule of lenity" that provides that the rule only applies if the legislative history 
can confirm that the amendment was intentional. It should be presumed that 
when the legislature passes, finalizes and makes effective changes to the 
statutory scheme, that the changes are intentional. 
It is a fundamental principle of statutory construction that when "'statutory 
language is plain and unambiguous, this Court will not look beyond the same to 
divine legislative intent. Rather, we are guided by the rule that a statute should 
this case, the States agrees that the "rule of lenity" still exists as outlined in 
Utah case law and in Appellant's Opening Brief. Appellee Brief at 10, n. 2. 
2 
generally be construed according to its plain language.'" State in Interest of 
A.B., 936 P.2d 1091, 1097 (Utah App. 1997) (quoting Brinkerhoff v. Forsyth, 
779 P.2d 685, 686 (Utah 1989)). 
This Court has noted that to "interpret statutes by reference to legislative 
debates actually erodes [the] due process notice function of statute." State in 
Interest of A.B.. 936 P.2d at 1097 (quoting 2A Norman J. Singer, Sutherland 
Statutory Construction, § 45.08, at 35 (5th ed. 1992). There is nothing 
ambiguous about the Criminal Mischief statute and pursuant to established 
principles of statutory interpretation, it is improper to reference the subsequent 
debates. Furthermore, there is nothing on the face of the Criminal Mischief 
statute to indicate that the amendment was made in error. If a statute is 
amended and made effective, it should not be necessary to look beyond the 
unambiguous language. 
The State acknowledges that it cannot identify a single case from any 
jurisdiction that has followed the approach it suggests. Appellee Brief at 14. 
The State simply highlights portions of language from cases that discusses the 
policy behind the rule of lenity. Nothing that the State has highlighted suggests 
that the "rule of lenity" is dependent upon the legislative history of the 
applicable statute. 
The State refers to the case of Lockhart v. Fretwell, 506 U.S. 364 (1993) 
3 
as somehow analogous to Mr. Kenison's case. Lockhart involves a federal 
habeas corpus claim of ineffective assistance of counsel for trial counsel's 
failure to object to the use of an aggravating factor in the sentencing phase. 
The Supreme Court ultimately determined that this failure did not constitute 
prejudice to warrant reversal, jd. at 364. The opinion discusses the fact that 
the objection that trial counsel failed to make was meritless at the time of the 
appeal. The analysis in Lockhart involves complex issues of ineffective 
assistance, federal habeas corpus and death penalty constitutional issues. 
The comparison of the Lockhart analysis to Mr. Kenison's case provides no 
meaningful guidance to this Court and should be disregarded. 
The State has failed to identify any legitimate basis for this Court to 
disregard the "rule of lenity" in this case. The legislature amended the 
classification of Mr. Kenison's offenses to Class A Misdemeanors at the time 
he was sentenced. The fact that this amendment was changed a year later 
and the reason given on the legislative floor was that the amendment was a 
"technical error," does not alter the analysis. The "rule of lenity" should be 
applied. 
4 
CONCLUSION 
Pursuant to the "rule of lenity," Mr. Kenison is entitled to have his 
Criminal Mischief convictions recorded as Class A Misdemeanors, with 
sentences imposed accordingly. 
RESPECTFULLY SUBMITTED this$[ day of rV/^u/r, 2000. 
BUGDEN, COLLINS & MORTON, L.C. 
d_fER F^BUGDEN, JR. 
TARA L. ISAACSON 
Attorneys for Jacob Lyman Kenison 
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